BEFORE ARBITRATOR

JOSEPH M. SHARNOFF

IN THE MATTER OF

U.S. DEPARTMENT OF HOUSING

ANFD URBAN VELOPMENT,

Management

And,

AMERICAN FEDERATION OF 

GOVERNMENT EMPLOYEES,

NATIONAL COUNCIL OF HUD LOCALS, AFL-CIO

Union

__________________________________________________________________________-

GRIEVANCE REGARDING UNION REPRESENTATIVES 

PERFORMING REPRESENTATIONAL DUTIES

WHILE IN A TELEWORK STATUS

MANAGEMENT POST-HEARING BRIEF

STATEMENT OF THE CASE

On August 30, 2002, the AFGE HUD Council President, Carolyn Federoff filed a grievance regarding non-receipt of a decision over her request to telework.  The remedy sought was approval of the request Joint Exhibit 4 (J. 4).   On November 21, 2002, management denied the grievance at step 2 of the Parties negotiated grievance procedure (J. 8).  The Step 2 decision explained that the Telework Statute provides for the performance of officially assigned duties at alternative work sites.  Noting that the Federal Labor Relations Authority (FLRA) holds that union representational activities do not involve the performance of official duties, and that the grievant is a 100% union representative who performs no HUD duties, the decision denied the grievance and the telework application.  Department of Defense Army and Air Force Exchange Service and American Federation of Government Employees, 53 FLRA 20 (June 12, 1997) (Attachment 1).  In this regard, it must be noted that the proposed Telecommuter Agreement in question, filled out by the grievant, specifically states that she is  “…a full time union official engaged in representational activity.”  (J. 3 p. 2).  The Step 2 decision also explained the Supplement 3 (J. 2) to the HUD/AFGE Agreement (Agreement) (J. 1) does not require a different result.  Article 11 of Supplement 3 authorizes telework for union representatives.  It does not provide that representational activities maybe performed in a telework status. 

On January 22, 2003 the Step 3 deciding official overturned the Step 2 decision and approved the grievant’s telework application (J. 3).  In so doing, he ignored the prescriptions of the Telework Statute, and the position of the FLRA regarding the distinction between officially assigned duties and union representational activity.  He also, without authority, substituted his judgment for that of the Department regarding the intent of Supplement 3. Transcript pages 149-152, (T. pp.149-152) The unfortunate result produced by the Step 3 deciding official required that management take extraordinary remedial steps.  Accordingly, on February 27, 2003 when Barbara Edwards, Deputy Assistant Secretary for Human Resource Management, issued a memorandum rescinding the Step 3 decision (J13).  In so doing, Ms. Edwards noted that the Step 2 decision was contrary to the Telework Statute, FLRA case law and the Agreement.  
  At this point, it is important to note that Article 3, Section 3.01 of the Agreement (J. 1) specifies that its administration is governed by existing and future laws, existing Government wide regulations and existing and future decisions of outside authorities binding on the Department.
   

On November 18, 2002, the union filed a Grievance of the Parties (GOP) disputing Management’s position that union representatives may not engage in union representational activity while in a telework status.  The grievance asserted that management had an obligation to bargain before imposing such a telework restriction (J. 10).  Ultimately, the Parties agreed that both the individual telework grievance, and the GOP should be combined for resolution in a single arbitration hearing.  The hearing was held on the premises of the Department on June 10 & July 24, 2003.

ISSUE

May Union Representatives Engage in Union Representational

Activities while in a Telework Status?

FACTS

Three sources of authority are pertinent to the issue in question.  They are the Telework Statute, FLRA case law and the Agreement.  Each will be discussed in turn.

THE TELEWORK STATUTE

The House Conference report for Public Law No. 106-346, the Telework Statute, defines telecommuting as “ any arrangement in which an employee regularly performs officially assigned duties at home or other work sites geographically convenient to the residence of the employee” (J. 8).  Significantly, official Office of Personnel Management OPM) guidance in the document titled “Telework: A Management Priority.  A Guide for Managers, Supervisors and Telework Coordinators” tracks this notion of telework and emphasizes that the law defines an eligible as “ any satisfactorily performing employee of the agency whose job may typically be performed at least one day per week at an alternative workplace.”  Agency Exhibit (A) 2 at p. 3.  

Thus, OPM and Congress inject the requirement of the measurable performance of officially assigned duties into the concept of telework.  To be eligible for telework, an employee must be able to perform his or her officially assigned duties in a satisfactory manner.  Anita Gould, former Chief of the Department’s Headquarters Pay, Performance and Workforce Analysis Branch, testified regarding the definition of officially assigned duties.  Ms. Gould explained that officially assigned duties are those duties that are outlined in an employee’s position description and/or those duties for which an employee receives compensation.  She noted that they involve activities that determine an employee’s grade and step for which they receive salary, and that they are the duties and responsibilities for which employees are assessed annually in terms of performance (T. p. 109).  In testimony regarding the Department’s Telework Policy, Ms. Gould noted that it applies all employees in HUD offices represented by AFGE (T. 113-114) (A. 1).  She went on to explain that the terms “position”, “duties” and “work” contained in the Policy fall within the meaning of “officially assigned duties” as defined above (T. pp. 113-116).  

Ms. Gould also clarified the conceptual difference between officially assigned duties and Union representational activities.  The distinction, she stated, is that is that an employee who is performing union representational activities is excused from official duties (emphasis supplied).  In this regard, Ms. Gould noted that this conceptual difference is reflected in the fact that there are special, separate time and attendance transaction codes for the identification of time spent on Union representational activity versus officially assigned duties, and that those special codes for representational activity are contained in Appendix C of the Agreement (T. pp.108-112).  The testimony of Perry Casper, union Regional Vice President for the Northwest Alaska region and President of Local 3917, Portland, Oregon, is consistent with this conceptual distinction between union representational activity and officially assigned duties.  He stated that he is paid for the time he annotates on Appendix C of the Agreement, but that it is coded differently than regular hours on his pay stub.  He also verified that he is paid for time on annual and sick leave.  He further confirmed that this time is also coded differently from regular hours on his stub, and that his use of leave is not for the performance of officially assigned duties (T. p. 216-217).  Time spent in training may also involve excusal from officially assigned duties along with the receipt of compensation (T. p. 13). 

 Thus, union representational time is not the only category of time for which an employee is excused from official duties but also compensated. Compensation alone, therefore, is insufficient to place representational activity within the statutory meaning of  “officially assigned duties”.
  As established above,  “officially assigned duties” are, inter alia, duties contained in an official position description, the discharge of which constitute the basis of an annual performance rating (T. p. 109).

It is well established that Management has no authority to insert itself into the field of union representational activity.  The AFGE Council President herself testified that her supervisor does not assign or monitor her union work or issue a performance appraisal to her regarding her Union activity.  She established in no uncertain terms that the law prohibits any sort of management involvement in union representational activities   (T. pp. 79-80, 82-84).  Accordingly, union representational work meets neither the position description nor the performance appraisal criterion of the definition of “officially assigned duties” under the Telework Statute. 

FEDERAL LABOR RELATIONS AUTHORITY CASE LAW

The position of the FLRA regarding the distinction between officially assigned duties and union representational duties conforms to the concept described above.  In Department of Defense, Army and Air Force Exchange Service, supra, an arbitrator had ruled that management improperly modified the time sheets of a 100% union representative despite the fact that she had no regularly assigned duties.  In denying the management’s exceptions to the award, the FLRA took the opportunity to distinguish between officially assigned and union representational duties.  It first noted that it had previously held that the performance of representational duties under Section 7131(d) of the FSLMR does not involve the performance of the work of the agency.  Secondly, it noted that the work of an agency must involve the performance of official, prescribed duties.  The Authority also cited the OPM position that it would be inappropriate to include the performance of representational duties in an appraisal of job performance.  It noted that OPM requires that the appraisal of an employee must be based solely on the performance of work, duties and responsibilities that accomplish the agency mission and for which the employee is accountable to the employing agency.  Thus, the FLRA requires that  “officially assigned” duties be assigned (prescribed) by management, and constitute the basis of a performance appraisal.  At this point, it must be reiterated that the AFGE HUD Council President testified that management neither assigns nor appraises the union representational duties she performs (T.79-80, 82-84).  In light of these facts, therefore, union representational activity does not equate to duties “officially assigned” within the intent of either the Telework Statute or the FSLMR.

AGREEMENT

Supplement 3 to the Agreement (J. 2) implemented the Department’s Telework Policy (A. 1) for bargaining unit employees.  Article 11 of Supplement 3 states  “Union representatives are eligible to participate in the Telework program.”   The union would have the arbitrator believe that the term “participate” encompasses the performance of union representational duties.  The facts below demonstrate that Article 11 cannot be so construed.

STANDARDS FOR INTERPRETING CONTRACT LANGUAGE

CLEAR AND UNAMBIGUOUS LANGUAGE

Principles of contract interpretation dictate that if the language of a contract is clear and unambiguous an arbitrator will generally not give it a meaning other than that expressed. Elkouri, How Arbitration Works 4th Edition , (1991) pp. 348-350 (Attachment 2).  In this case, the question involves the participation of union representatives in the Department’s Telework program.  Management has never denied a union representative’s request to telework on the basis of union status.  The only condition imposed is that telework time be devoted to “officially assigned duties” as opposed to union representational activity (T. 16-17).  Thus, the arbitrator need go no further in this matter to conclude that management is in compliance with the Agreement.

INTERPRETATION IN LIGHT OF LAW


Established principles of contract interpretation dictate that whenever two interpretations are possible, one making an agreement valid and the other making it unlawful, the former will be used.  Elkouri, p. 350 (Attachment 3).  In this case, as established above, both the Telework Statute and the FSLMRS prohibit the performance of union representational duties in a telework status.  Thus, such performance is illegal. Accordingly, the arbitrator cannot find that Supplement 3 provides for the performance of representational duties by teleworking union representatives.

BARGAINING HISTORY


The bargaining history of Supplement 3 shows that management never intended telework participation to include the performance of union representational duties.  Priscilla Lewis, management chief negotiator for Supplement 3, testified regarding the meaning of Article 11.  She stated that Article 11 allows union representatives to telework, and that the question of the performance of representational duties while teleworking was not an issue discussed during negotiations.  Rather, the focus was on performance of the work of the agency while teleworking (T. pp. 86-88, 92-93, 222).  Ms. Lewis also affirmed that Article 11 was a redundancy in Supplement 3 since Article 1 also protects the right of union representatives to telework.  In so affirming, she explained that union negotiators regularly demand redundant language in agreements as a protective measure (T. pp. 95-96).

The testimony of Anita Gould, management negotiator for Supplement 3, also addressed the intent of Article 11.  She also confirmed that the question of the performance of union representational duties while teleworking was not discussed during negotiations.  In her mind, the notion that the purpose of telework was for the performance of officially assigned HUD duties was mutually understood and agreed upon by the Parties.  She emphasized that such was the case from the first pilot telework program to the implementation of the Department wide policy (T.  pp. 127-132).

The union injected certain claims into the record that the issue of the performance of union representational duties was discussed during negotiations.  The unanswered question, however, is why did not the union propose specific language to that end during bargaining?  Since it did not, the union must be required to abide by the terms of the Supplement it signed.
  In this regard, it must be noted that Anita Gould testified that, if the issue had been raised during bargaining, management would have countered that union representation during telework would not be appropriate because it is not regular work (T. pp. 126-127).   

RECISSION OF THE STEP 3 DECISION
Management has the burden to demonstrate that it had the authority to rescind the Step 3 grievance decision in this case (T. p. 11).   The justification follows.

The Step 2 decision in this matter explains why the request of a 100% union representative to telework cannot be approved (J. 8).  Specifically, it notes that the Congress intended telework to be for the performance of officially assigned duties, and that the FLRA holds that union representational duties are not official duties.  Thus, it concludes a union representative who does not perform any official duties is not eligible to participate in the Department’s telework program.  It also notes that Supplement 3 does not provide that union activities may be performed while teleworking.

Mr. Kevin Keough, Regional Director, and the Step 3 deciding official, chose to ignore the established prescriptions of statute, and FLRA case law identified in the Step 2 decision.  He also exceeded his delegated authority as a management official, and employed a personal interpretation of Supplement 3 diametrically opposed to the Department’s position 
 (T. pp. 150-153)(A. 6).  

The Step 3 decision was brought to the attention of the Deputy Assistant Secretary for Human Resource Management, Ms. Barbara Edwards, who has the delegated authority to interpret the Agreement for the Department (T. pp. 148-150)(A. 5).  After reviewing the record, Ms. Edward s found she was compelled to take the extraordinary step of rescission.  In this regard, she testified that this is the first time the Department had to rescind a grievance decision (T. p. 145, 153).

The rescission memorandum  (J. 13) adopted the reasoning of the Step 2 decision (J. 8).  It also specified that the authority to administer the Agreement resides in the Office of Administration
 (T. pp. 149-150, 195), and referred to FLRA precedent holding that a grievance settlement is unenforceable if it violates law, rule or regulation.  DLA, New Cumberland and AFGE Local 2004, 50 FLRA No.49 (1995) (Attachment 4 at p.13).
  The record also establishes that the Agreement must be administered in accordance with governing authorities, and, accordingly, that the Deputy Assistant Secretary for Human Resource Management has the authority to rescind a renegade grievance decision (T. pp. 16, 195-196).

The foregoing facts establish with certainty that management had the authority, indeed the obligation, to rescind the illegal Step 3 grievance decision.  The Step 3 deciding official ignored established law as well as established Departmental policy, and rendered a decision in conflict with them.  The Department’s delegations of authority vest authority to interpret the Agreement with the Deputy Assistant Secretary for Human Resource Management.  The Agreement, by its terms, Article 3, Section 3.01, must be administered in accordance with governing authorities.  Accordingly, management had no option but to rescind the Step 3 grievance decision.
 

GRIEVANCE OF THE PARTIES – PAST  PRACTICE

In its Grievance of the Parties (GOP), the union alleged that management violated the Agreement and the FSLMR when it directed, via a November 20, 2003 electronic mail message, that union representatives may not engage in union representational activity while in a telework status (J. 10).  This allegation has merit only if a contrary past practice had been established.  Such is clearly not the case.  

The union’s mere assertion, without more, in the GOP dated December 18, 2002, that union representatives have completed HUD work and union representational functions while teleworking cannot meet the past practice test (J. 10).   Elkouri at page 439 (Attachment 5) sets out the requirements for a binding past practice.  Strong proof of existence is required. It must be unequivocal, clearly enunciated and acted upon and readily ascertainable over a reasonable period of time as a fixed and established practice accepted by both Parties.  The deficiencies of the record in this regard are noted below.

The record reflects evidence of only seven union representatives performing union representational duties while in a telework status.  They are Sherry Norton, Melba (Lea) Covey, Brenda Blaise, Jim Polito, Everett Rothschild and Salvatore Viola. (U. 1-3)(T. pp. 58-59, 68).
   The union has scores of representatives with union time allocations.  A mere seven out of so many falls far short of meeting past practice criteria.  The union provided no evidence that Anita Gould the management official with primary responsibility for HUD’s telework policy (T. p. 103) had any knowledge that representational duties were being performed by teleworkers.  Ms. Gould testified that union representational duties cannot be performed while teleworking because they are not officially assigned duties (T. 126-127). The AFGE Council President mentioned to the Deputy Director of the Labor and Employee Relations Division that union representatives were doing official time activities while telecommuting (T. 67-68).  That statement, however, does not support the finding of a past practice.  Moreover, the Deputy Director testified that, at the time, he did not want to create labor/management strife by investigating the remarks of the Council President.  He also noted that when Management realized that the performance of union official time duties while teleworking was prohibited, he took prompt steps to rectify matters (T. 98-102).

The facts noted above fail to establish a binding past practice to permit the performance of union representational duties in a telework status.  Assuming arguendo that a past practice had been established, management had no obligation to bargain prior to its discontinuance since it was illegal.  Region III, Social Security Administration and AFGE National Council of Field Operations Locals, 17 FLRA No. 128 (1985) (Attachment 6).    

Thus, it cannot be found that Management violated either the Agreement or the FSLMR as alleged by the GOP.  In this regard, it must be noted that, at no time has the union submitted bargaining proposals in response to management’s November 20, 2003 electronic mail message. 

ARGUMENT


The foregoing facts demonstrate that union representational activities are not “officially assigned duties” within the meaning of law and, therefore, may not be performed while teleworking.  Moreover, the bargaining history and recognized standards of contract interpretation lead only to the conclusion that Supplement 3, Article 11 of the Agreement does not authorize union representational activity in a telework status.  The record also establishes Management had the authority, and indeed an obligation, to rescind the Step 3 decision.  Lastly, regarding the GOP, the record shows that Headquarters properly directed the disapproval of telework requests involving union representational activity as contrary to law.

CONCLUSION


Base on the above, management requests that the arbitrator deny the grievances in their entirety and, in accordance with Article 23, Section 23.04 of the Agreement, allocate the cost of this proceeding to the union.

Respectfully submitted,

____________________________________________

Norman Mesewicz, Esq.

     Deputy Director, Labor and

           Employee Relations Division

� When a supplement to the HUD/AFGE Agreement is implemented, it becomes part and parcel of that master agreement (T. pp. 147-148).


� There is no assertion in the record that the Telework Statute and FLRA case law are not binding on the Department.


� The term “statutory” here refers both to the Telework Statute, and to the Federal Service Labor-Management Relations Statute (FSLMR). 


� Article 23, Section 23.10 (2) of the Agreement states, in pertinent part, that “The arbitrator shall not have authority to add to, subtract from, or modify any of the terms of this Agreement, or any supplement thereto.”


� There is nothing in the record or the Agreement to support the proposition that a management grievance official, by virtue of that status, is conferred the authority to render a decision contrary to law and/or the Department’s official position on the issue in question. 


� The Deputy Assistant Secretary for Human Resource Management testified regarding the necessity of a uniform, consistent Department wide interpretation of the Agreement.  In that regard, she noted that management field labor relations officials are bound by Headquarters’ Labor Relations interpretation of the Agreement (T. p. 147).


� While the issue herein involves a grievance decision, as opposed to a grievance settlement, the precedent is relevant by analogy.  Public policy discourages illegal results. 


� The Agreement is silent regarding the circumstances under which a grievance decision may be overturned.  Management submits that Article 3, Section 3.01 constitutes its authority to do so under the particular circumstances of this case.  


� Management had no evidence of the telework activity of these seven individuals until a few days or so before the June 10, 2003 hearing day in this matter.  Thus, their teleworking practices cannot be found to be readily ascertainable over a reasonable period of time within the meaning of “binding past practice”.
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